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EXHIBIT D

Just as a creditor could attack the exemption
of a qualified plan by showing that it was not
income tax exempt, a creditor could attack
the exempt status of an IRA de novo, even if
the IRS had not done so.

Florida's state law exemptions,
which are largely set forth in F.S,
Ch. 222,

Protection for Retirement
Accounts Before the Act

* Acconnis in Qualified Plans

[n many instances, the protection
alforded to accounts in “qualified”
retirement plans (by which we
mean, generally speaking, em-
plover-provided plans covered by
ERISA’s fiduciary rules. as con-
trasted, generally speaking, with
IRAs) before the act. and betore the
revisions to F.S. $222.21 discussed
below. frequently turned on the
subtleties of ERISA or on the court’s
(usually the bankrupteyv court’s, but
never the Tax Court's) determina-
tion as to whether the account was
income tax exempt. Beginning on
October 17. 2005, when the relevant
provisions of the act took effect, ex-
emption of retirement accounts will
be analyzed differently.

The seminal pre-act case is
Patterson v. Shumate, 504 U.S. 753
(19921 In that case. the U. S. Su-
preme Court concluded that a
debtor’s interest in a pension plan
subject to Part 2 of Title T of ERISA
was excluded from the debtor’s
bankruptey estate under 11 U.S.C.
§54 1ten 21, which excludes from the
estate any beneficial interest of the
debtorin a frust subject to a restric-
tion on transfer enforceable under
any applicable nonbankruptey law.
The Court noted that plan was sub-
1ect to §206id i 11 ol ERISA (20 115.C
§10561d 111, which requires any
ERISA-qualified plan to provide
that benefits under the plan cannot
be assigned or alienated. The Court
reasoned that the ERISA spend-
thrilt provision was a “restriction on
transfer enforceable under appli-

cable nonbankruptey law”

The Patterson decision had its lim-
its, First, it only applied to pension
plans covered in Part 2 of Title 1 of
ERISA. Plans that might otherwise
be thought of as “qualified plans”
that cover only owners of corpora-
tions and partnership, but net em-
ployees, are not covered by Part 2 of
Title 1 of ERISA. These plans are
not required to have the "ERISA
spendthrift clause” that covered the
plan at issue in Patterson. Thus, a
debtor’s interest in a plan that cov-
ered owners, but not employvees,
could not be exempted from the
bankruptey estate: the interest was
included in the estate and could be
protected only if an exemption was
available,

Second, clever creditors’ lawyvers
noted that the Court, when it con-
cluded that an “ERISA-qualified”
plan described in Part 2 of Title 1 of
ERISA was excluded from the bank-
ruptey estate, never defined exactly
what it meant by "ERISA-quali-
fied.” These lawvers reasoned that
a plan could be “ERISA-qualified”
only if it was also “tax-qualified.”
e, if it was exempt from federal
income taxes under the Internal
Revenue Code, Thus, if they could
show that the plan was not entitled
to a federal income tax exemption,
thev would be successtul in includ-
ing the debtor’s interest in the plan
in the bankruptey estate. And. be-
cause .S, §222 21(2)(a) exempts for
state law purposes (and. therefore,
also for federal bankruptey pur-
poses! only those plans that are
gualified under the Internal Rev-
enue Code, inclusion of the “non-
ERISA-qualified plan” in the
debtor’s bankruptey estate neces-
zarilv would also mean that the
included plan was not exempt.
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Florida courts have been receptive
to this line of reasoning and have
held that. for a plan to be “ERISA-
qualified” under Patterson, the plan
must alzo be tax qualified.' Further,
rejecting the argument that a bank-
ruptey court should defer to the IRS
on the matter of the tax qualifica-
tion of a retirement plan, Florida
courts have permitted creditors to
attack the tax-qualified status of a
plan that never has been disquali-
fied by the IRS.” Thus, a creditor
who could convinee a court that the
plan was not tax qualified could as-
sert its claims against the debtor's
interest in such a plan.

s Accounts in IRAs

IRAs are not suhject to the part
of ERISA considered by the Court
in Patterson: further, an 1RA is not
subject to an ERISA spendthrift pro-
vision. An IRA is, thus, not an
“ERISA-qualified” plan under
Patterson. However, under F.S,
§222.21(2)al, both before and after
it amendment. an [RA that is tax
qualified under §408 of the Internal
Revenue Code (a traditional IRA) or
$408A of the Code (a Roth IRA ) gen-
erally 1s exempt from creditors’
claims both in federal bankruptey
proceedings and for state law pur-
poses.

However, just as a creditor could
attack the exemption of a qualified
plan by showing that it was not in-
come tax exempt, a creditor could
attack the exempt status of an [RA
de novo, even il the IRS had not done
s0. For example, il the creditor could
show that the IRA owner had en-
gaged in a prohibited transaction
that could. under §4975 of the In-
ternal Revenue Code, cause the IRA
to lose its tax exempl status, the
creditor could attach the owner's
IRA." Similarly, if the creditor could
convince the court that MegaBank
operated its IRA program, in which
the debtor owns an account, 1n &
manner that would cause the pro-
gram to lose its tax exempt status,
the creditor could lay claim to the
owner’s [RA even il the IRS had
never guestioned MegaBank's |[RA
program.

Given the wide publicity (and per-
haps over-hyping) that the 1. 8. Su-



preme Court’s decision in Rousey v.
Jacoway, 1225 S. Ct. 1561 (2005),
has received in the popular media,
a nod in that direction is in order.
In Rousey, the Court held that a
debtor’s interest in an IRA was ex-
empt from creditors’ claims under
the Bankruptcy Code because an
IRA is “similar” to stock bonus, pen-
sion, profit-sharing, and annuity
plans, all of which are exempt from
bankruptey claims under the federal
(and not state law) bankruptcy ex-
emptions. Many have been led by
the coverage of Rousey to conclude
that all IRAs always are exempt
from all creditors’ claims, but they
are wrong. The Court was clear that
only that portion of the IRA that was
reasonably necessary to support the
IRA owner and his or her depen-
dents is exempt. The degree to which
the IRA was reasonably necessary
for support was not before the Court
and remains to be decided by the
lower courts on a case-by-case ba-
sis.

Rousey was fated to be a shooting
star. Little more than a week after
the decision, the act effectively
snuffed it out. The star never shone
brightly in Florida anyway. A
Florida debtor could not use the fed-
eral bankruptey exemption for IRAs
conferred by the Court in Rousey;
debtors who are residents of this
state must use the state law exemp-
tions found in §222.21(2)(a) in bank-
ruptey proceedings. And, that is a
good thing if you are a debtor be-
cause the state law exemption is, at
least until the act takes effect (see
discussion below), not limited to
what is reasonably necessary to sup-
port the owner and his or her de-
pendents.

Protection for Retirement
Accounts After the Act

e Federal Bankruptcy Law

The provisions in the act that af-
fect retirement accounts generally
took effect on October 17, 2005.

The act amends the Bankruptcy
Code by providing that the follow-
ing assets are exempt from the
claims of bankruptey creditors: “re-
tirement funds to the extent that
those funds are in a fund or account
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that is exempt from taxation under
section 401, 403, 408, 408A, 414, 457
or 501(a) of the Internal Kevenue
Code.” (Emphasis added.) 11 U.S.C.
§§522(b)(3) and (d).

As noted above, creditors’ lawyers
have been successful in attacking
qualified plans by arguing in the
bankruptey court that the plan was
not tax exempt. Does the act’s ex-
plicit linking of the plan’s exemption
with its tax exempt status amount
to the start of hunting season? Con-
gress has tried to keep the rifles on
the rack. Section 522(b)(4) of the
Bankruptcy Code, as added by the
act, provides that, if a plan has re-
ceived a favorable determination
letter from the IRS, the plan funds
“shall be presumed to be exempt
from the [bankruptcy] estate.” Even
if there is no such letter and the
presumption, therefore, cannot be
invoked, the plan funds will be ex-
empt if the debtor can show that the
IRS previously has not determined
that the plan is not in compliance
and either that the plan is in sub-
stantial compliance or, if it is not,
that the debtor was not materially
responsible for that failure. This,
Congress appears to have hoped,
will make the chances of success in
attacking a plan’s tax exempt sta-
tus much less likely, though not im-
possible, to succeed.

Three things about the expanded
bankruptcy exemption for retire-
ment accounts stand out. First, the
new exemptions added by the act
and set forth in new §§522(b)(3)(C)
and 522(d)(12) are not available to
debtors who are domiciled in Florida
for federal bankruptcy purposes. As
mentioned above, F.S. §222.20 re-
quires Florida debtors-in-bank-
ruptcy to use Florida’s state law ex-
emptions, and the act’s new
exemptions are federal law exemp-
tions. As noted below, however, this
does not mean that Florida practi-
tioners can ignore the act’s new pro-
visions.

Second, because the new exemp-
tions for retirement accounts are
explicitly tied to their exemption
from taxation, Patterson’s distinc-
tion between retirement accounts in
qualified plans that are covered by
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an ERISA spendthrift clause and
those that were not so covered are
no longer analytically useful. Under
the act, the Patterson exclusion has
been replaced by an exemption that
has the same practical effect for
which the only inquiry is the tax
classification of the plan or account.

Third, traditional IRAs and Roth
IRAs are exempt from bankruptey
creditor claims, without regard to
need, as long as they are tax exempt.
A Rousey inquiry into the amount
of the IRA that might be necessary
to support the debtor and depen-
dents no longer is necessary after
the act takes effect.

There is an important qualifica-
tion to the otherwise unlimited ex-
emption the act provides to retire-
ment accounts that may not prove
to be very limiting in practice. There
is another qualification, not a part
of the act, but very much a part of
the planning landscape.

The act’s exemption for retire-
ment accounts is limited to an ag-
gregate value of an inflation-ad-
justed $1 million, “determined
without regard to amounts attrib-
utable to rollover contributions . . .
and earnings thereon.” 11 U.S.C.
§522(n). The $1 million ceiling has
two very large holes in it. The limi-
tation applies only to traditional
and Roth IRAs. It does not apply to
simple IRAs under §401(p) of the
Internal Revenue Code or to SEP
IRAs under Code §408(k), and it
does not apply to qualified plans and
403(b) and 457 plans; in all these
cases, the exemption under the
Bankruptcy Code is unlimited. The
cap also does not apply to amounts
rolled over into a traditional or Roth
IRA from another plan or account.
And, amounts rolled over from one
exempt plan to another will not lose
their exempt status.

Thus, the cap would, as a practi-
cal matter, appear to apply almost
exclusively to IRAs that a debtor
establishes on his or her own with
after-tax dollars. By one
commentator’s reckoning, if one had
made the maximum allowable con-
tributions to an IRA beginning in
1975 and ending with this year's
contribution, the most that could
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Whenever state law and federal law
intertwine, as they necessarily do for a
Florida debtor in bankruptcy, questions
about the supremacy of federal law over
state law are bound to arise.

have been contributed to the IRA
would be $63,500." Even with some
robust assumptions about the ap-
preciation in value of contributed
amounts inside the IRA, it is un-
likely that a private, non-rollover
IRA would top the $1 million mark
anytime soon.

The act made no changes to fed-
eral bankruptey laws in this regard:
Regardless of the type of the plan,
any distributions made from the
plan lose their protected status in
the hands of the owner.

The act contains important pro-
visions about 529 plans and educa-
tion IRAs, which are not properly
thought of as retirement accounts.
Here, again, these are federal bank-
ruptey law exemptions not available
to bankruptcy debtors who are
Florida residents. The act excludes
529 plans from the bankruptey es-
tate, but only to the extent of funds
lawfully contributed to the plan for
the period ending one year before
the filing of the petition; and an ad-
ditional $5,000 as among all 529
plan accounts that had the same
beneficiary during the period begin-
ning 720 days before the petition
date and ending one year before the
petition date. 11 U.S.C. §541(b)(6).
The act also excludes educational
IRAs from the bankruptcy estate,
subject to the same limitations ap-
plicable to 529 plans (though the
amount one can lawfully contribute
to an educational IRA is usually
lower than what can be contributed
to a 529 plan). 11 U.S.C. §541(b)(5).
In both cases, the exemptions only
apply if the plan beneficiary is a
descendant or a step-descendant of
the contributor.

* State Law

Perhaps the reader has skipped
to this part of the article thinking

that developments in federal bank-
ruptey laws do not apply to him or
her since all of his or her clients live
in Florida and cannot use the fed-
eral bankruptcy exemptions. How-
ever, it is not that simple.

Florida debtors, whether in bank-
ruptey or in state court, may avail
themselves of a favorable array of
state law exemptions for retirement
accounts. Even prior to the amend-
ments discussed below, F.S.
§222.21(2)(a) protected, without a
dollar amount limitation, retire-
ment funds in plans qualified un-
der §§401, 403(b), 408, 408A, and
409 of the Internal Revenue Code.
Effective June 1, 2005, the statute
was amended to include church and
governmental plans described in
§§414, 457(b) and 501(a) of the In-
ternal Revenue Code. Henceforth,
these plans, too, will enjoy the pro-
tection of an unlimited statutory
exemption.

In another instance of great
minds seeming to think alike, the
Florida Legislature, as Congress,
has made it more difficult to chal-
lenge successfully the exempt sta-
tus of a plan under Florida law on
the theory that the plan is somehow
not tax exempt. Effective June 1,
2005, a debtor’s interest in a plan
enumerated in §222.21(2)(a) is ex-
empt if 1) the plan has been main-
tained in accordance with a general
master plan or governing instru-
ment, the form and content of which
has been pre-approved by the IRS,
and the IRS has not determined that
the general master plan or form of
governing instrument is not tax ex-
empt in an order that has become
final and nonappealable; 2) the plan
has been maintained in accordance
with a particular plan or governing
instrument that specifically has
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been determined by the IRS to be
tax exempt, and the IRS has not de-
termined that the specific general
master plan or governing instru-
ment is not tax exempt in an order
that has become final and nonap-
pealable; or 3) if the plan fails to
satisfy either of the first two tests,
if a preponderance of the evidence
shows that the plan is in substan-
tial compliance with the require-
ments for tax exemption, or, failing
that, the reason for the failure sub-
stantially to comply is not due to the
negligence or willful conduct of the
debtor. Thus, a Florida debtor who
must invoke state law exemptions
under F.S. Ch. 222 has essentially
the same level of protection from an
argument that his plan is not pro-
tected because it is not tax exempt
as a debtor who invokes the protec-
tion of the federal bankruptey ex-
emptions under the act.

Florida debtors also enjoy protec-
tion for 529 plans and educational
IRAs that may be superior to that
afforded debtors who must choose
to use the federal bankruptcy ex-
emptions. Section 222.22(1) has
been amended, effective June 1,
2005, to exempt without limitation
assets in 529 plans, including the
Florida Prepaid College Trust Fund
programs, from the claims of the
creditors of both the owner and the
beneficiary. Subsections 222.22(2)
and (3) were amended to accomplish
the same thing in the areas of health
savings accounts and educational
IRAs, respectively. Unlike federal
law, the state law exemption is not
limited to accounts established for
descendants or step-descendants of
the contributor.

And, as Florida debtors batten
down for another hurricane, they
can take some measure of solace
from knowing that, when and if Con-
gress ever authorizes the creation
of “hurricane savings accounts,” an
amount in such an account equal to
twice the amount of their
homeowner’s insurance deductibles
will be exempt from the claims of
their creditors. New subsection (4)
was added to $222.22 to so provide,
but only if the account relates to
homestead property.



Points for Further Reflection

It is tempting to suppose, as
Florida lawyers, that knowledge of
exempt assets needs only stretch far
enough to include Florida’s exemp-
tions under Ch. 222. That may have
been true before the act, but not
anymore. Prior to the act, a debtor’s
domicile, for federal bankruptcy
purposes,” was his or her domicile
for the 180 days before the petition
was filed. The act lengthens this
period of residency to two years, and
contains detailed provisions, outside
the scope of this article,” to deter-
mine the domicile of a debtor who
has not lived in the state of filing
for more than two years. These pro-
visiong, designed to thwart forum
shopping by debtors, are tricky to
apply in practice, and can yield
counter-intuitive results.

Many new Florida residents who
have lived here for fewer than two
years have concerns about how pro-
tected their IRAs will be in Florida.
These concerns cannot be addressed
simply by reference to Ch. 222, The
advisor must at least have a pass-
ing familiarity with the act to ad-
vise someone who has come to
Florida from a state whose law may
not exempt IRAs from the claims of
creditors but may permit the use of
the federal bankruptcy exemptions.
The Florida lawyer should be able
to identify, though perhaps not re-
solve, such an issue.

Whenever state law and federal
law intertwine, as they necessarily
do for a Florida debtor in bank-
ruptey, questions about the su-
premacy of federal law over state
law are bound to arise. And, they
come up in the wake of the act,
which, as discussed above, generally
limits the amount of the exemption
for non-rollover private IRAs to an
aggregate of $1 million. The act is
silent as to whether its limitation
is intended to trump an unlimited
exemption under state law. In the
face of this silence, the answer is not
clear; however, from an application
of general principles of federalism,
one could conclude that a Florida
debtor in bankruptey could protect
only $1 million of funds in his or her
IRA because that is the maximum
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allowed under federal law. Though
the resolution of this issue may be
academic given the small likelihood
of a private IRA reaching an amount
in excess of $1 million, the federal-
ism issue may crop up again in the
area of 529 plans and educational
IRAs. Both enjoy an unlimited ex-
emption, regardless of the identity
of the beneficiary, under Florida law
while the exemption is capped un-
der the act. Do the federal cap and
the limitations based on the iden-
tity of the beneficiary apply to a
Florida debtor in bankruptey who is
using Florida state exemptions? The
analysis should be the same as for
IRAs.

Aside from the differences be-
tween state and federal law, other
issues remain on a purely federal
level. For example, several commen-
tators have speculated as to
whether an IRA will retain rollover
character when rolled over from an
IRA in the name of the deceased
owner to the surviving spouse. Simi-
larly, it does not seem clear whether
inherited TRAs will retain the pro-
tection in the hands of nonspouse
beneficiaries that they may have
had for a deceased IRA owner, Some
of these questions can only be an-
swered by case law or further legis-
lation.

Conclusion

An estate planning lawyer, like
most lawyers, must be a specialist
and something of a generalist at the
same time. Increasing sensitivity on
the part of many clients to the pro-
tection of their assets from creditors’
claims requires that an estate plan-
ning specialist have at least a gen-
eral familiarity with the changes in
this area that have been brought
about by the act and of the relation-
ship between Florida’s state law ex-
emptions under F.S. Ch. 222 and fed-
eral bankruptey law exemptions.
However, a little knowledge can
sometimes be a dangerous thing.
Estate planning lawyers, armed
with the ability to identify issues
that the act touches on, will be well
served to involve outside counsel if
circumstances require. This article
is intended, in part. to help the es-

tate planner identify those circum-
stances. O

! This article is written by two estate
planning lawyers who profess no special
expertise in federal bankruptey law. It
is intended to sensitize nonbankruptey
practitioners to the ways in which the
new bankruptcy laws may influence the
recommendations that estate planning
lawyers make to their clients. It is not
intended to be a substitute for the ad-
vice of qualified bankruptey counsel, or
of qualified counsel in other relevant
areas, when circumstances warrant.

* Unless indicated to the contrary in
the text, the term “retirement account”
is used 1n its broad sense and refers to
traditional and Roth IRAs, SEP-IRAs,
simple IRAs, ERISA-qualified plans,
government-sponsored plans, and the
like.

" See discussion on these points in
Nelson, How Does the Bankruptcy Abuse
Prevention and Consumer Protection Act
of 2005 Affect Florida Homestead? Many
Unanswered Questions, in this issue of
The Florida Bar Journal.

! See, e.g., In re Fernandez, 236 B. R.
483 (Bankr, M. D. Fla. 1999); In re Har-
ris, 188 B. R. 144 (Bankr. M. D. Fla, 1995),

5 See, e.g., In re Sutton, 272 B, R. 802
(Bankr, M. D. Fla 2002); In re Harris,
188 B. R. 144 (Bankr. M. D. Fla. 1995).

% See, e.g., In re Roberts 326 B. R. 424
(Bankr. S. D. Ohio 2004) (IRA owners
pledge of IRA funds caused the IRA to
lose its tax exempt status; funds were
not exempt in bankruptey).

" Ep Scorr's IRA Aovisor, June 2005,

* A debtor’s domicile for federal bank-
ruptey purposes is a question of federal
common law. See, e.g., In re Hodgson, 167
B. R. 945 (Bankr. D. Kan 1994).

? See Nelson, supra, note 3.
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MAKING FLORIDA YOUR DOMICILE

The requisite intent of establishing a Florida domicile should be accompanied by various acts
indicating the intent to establish Florida domicile. This may be indicated by the following;

1. Spending more time at your Florida home than at any other home;

2. Centering the maximum amount of business activities at your Florida home and limit
business activities in your former domicile;

3. Being active in schools, clubs, churches or synagogues and social organizations in the
Florida area;

4. Furnishing the Florida home more substantially than any other home, as well as keeping
objects of family and sentimental value in the Florida home;

5. Keeping the principal personal bank account in a Florida bank.

6. Keeping the principal stock brokerage account with the Florida office of a financial
institution.

7. Purchase or rent a residence in Florida and move in;

8. Executing a new Florida Will reciting the new domicile;

9. Registering to vote and voting in Florida;

10. Using the Florida address in all documents and records executed, such as automobile

registration, social security records, mailing addresses, mortgages and leases;

11. Paying all taxes from Florida including Florida intangible taxes if applicable. If required
to file taxes on specific income originating in your former domicile, then file as a non-
resident using your Florida address;

12. Using the Florida address in the filing of tax returns and filing the returns in Florida
whenever possible;
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13.

14.

15.

16.

17.
18.
19.

20.
21.
22.
23.

24.

25.

26.

27.

28.

29.

30.
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Taking advantage of local tax benefits granted to residents of Florida such as the
homestead tax exemptions;

Notifying all interested parties of a change of domicile including banks, employers,
family, friends, your attorney, and all tax authorities in both the old and new domiciles,
credit card companies, etc.;

Holding community positions that are only open to domiciliaries;

Changing your driver's license and automobile registration, whether required by local
law or not, to Florida;

Filing with the clerk of the court a Declaration of Domicile, a copy of which is attached;
Notifying the post office to forward all mail to the new Florida domicile;

Taking any other affirmative acts to terminate the previous domicile such as canceling
voter's registration, changing license plates, notifying the taxing officers of your
previous domicile, etc.;

Disposing of any home in the former domicile (or non-domicile state);
Revoking any declaration of domicile made in any other state;
Declaring the new (or established) domicile to a United States census taker;

Filing a final (so marked) resident tax return in the former domicile state (and city, if
applicable);

Obtaining non-resident license privileges (e.g., fishing license) in non-domicile states
and resigning from, or changing to non-resident status for, clubs, churches, etc. in non-
domicile states;

Changing all documents, subscriptions, passport, listings (e.g., Who's Who) etc. to
reflect the new (or established) domicile state;

Keep bills such as phone, utilities and credit cards that help prove residence within
Florida and keep track of the days spent in and out of Florida every year;

Surrender any safe deposit boxes outside of Florida and move their contents to a Florida
safe deposit box;

Obtain a doctor in Florida to act as your primary physician and have your medical
records transferred to his or her office;

Use your Florida home as your base; acknowledge that home as your primary residence
to others and use the property as the one you leave from and return to after trips; and

At least as co-counsel, consult an accountant and a lawyer in Florida.
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DECLARATION OF DOMICILE

STATE OF FLORIDA )
) SS
COUNTY OF MIAMI-DADE )

Before me, the undersigned authority, personally appeared , who
being by me first duly sworn, on oath, deposes and says:

1. This is my Declaration of Domicile in the State of Florida which I am filing this day in
conformity with Section 222.17, Florida Statutes.

2. That T was formerly a legal resident of the City of , County of

, State of and resided at .

3. That I have changed my domicile to and have been a bona fide resident of the County of
Miami-Dade, State of Florida since , 2007.

4, That I now reside at , Miami-Dade County, Florida.

5. That this is to be taken as my declaration of actual legal residence and permanent domicile in

this State and County to the exclusion of all others.
6. That I will comply with all the requirements of a legal resident of the State of Florida.

7. That I understand that as a legal resident of the State of Florida, I am subject to intangible
taxes; that I must purchase Florida license plates for motor vehicles, if any, owned by me; that if [ vote, |
must vote in the precinct of my legal domicile; and that my estate will be probated in the Florida Courts.

FURTHER AFFIANT SAYETH NOT.

Print Name:

I HEREBY CERTIFY that on this day personally appeared before me, an officer duly authorized to
administer oaths and take acknowledgements, to me well known to be the
person described herein and who executed this affidavit, who is personally known to me and who took an
oath, acknowledged before me that he/she executed the same freely and voluntarily for the purpose therein
expressed.

WITNESS my hand and official seal this day of ,2007.

NOTARY PUBLIC, State of Florida

Typed, printed or stamped name of Notary

Commission Number
My Commission Expires:
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Examples of Proper Planning

TIER 1
« Existing mega judgment
» Protect debtor’s potential inheritance via

spendthrift or discretionary trust (e.g. wills,
life insurance, IRAs) from others.

« Secure currently exempt assets such as
tenants by the entirety to prevent asset
enhancement upon death of non-debtor joint
owner (e.g. death of non-debtor).

» Transfer opportunities for future profits.

» Consider spend down of assets of debtor
spouse to pay family expenses, bank income
from non-debtor spouse, at least for expens-
es relating to both spouses.

TIER 2

Causes of Potential Liability
» Accident or Negligence.

» Caught in real estate freefall
with mortgage debt.

» Exposure uncertain. US Department
of Labor Wage and Hour Division visit re:
overtime.

Planning
» Try to quantify exposure so clients’ convey-
ances do not result in insolvency.

* Use Tier 1 planning

* Use Tier 3 planning provided no fraudulent
conveyances and client remains solvent.

» Consider obtaining an opinion from attorney
or appraiser (e.g. bank’s appraisers) to docu-
ment projected exposure.

» Value real estate to determine ratios of
value to debt under existing market condi-
tion. If still solvent, consider planning.
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TIER 2

ACCIDENT OR NEGLIGENCE OCCURRED
EXPOSURE UNCERTAIN

TIER 3

NO EXISTING OR CONTINGENT CLAIMS

TIER 3

Oh the techniques you can use when
planning starts with a clean slate - no
existing debt or contingent claims!

Diversify Planning - Maximize:
* Homestead

* Tenants by the entirety protection

* Retirement assets

» 529 plans and college pre-paid funds
* Intervivos credit shelter

* Intervivos QTIP trust



EXHIBIT G

SAMPLE OF POST JUDGMENT SUBPOENA AND RESTRAINING NOTICE

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
Index No.
Petitioner, IASPar 17
V. INFORMATION
SUBPOENA WITH
RESTRAINING NOTICE
Respondents.

THE PEOPLE OF THE STATE OF NEW YORK

TO: , JUDGMENT DEBTOR

GREETING:

WHEREAS, in an action in the Supreme Court of the State of New York, County of New
York, between Respondents-Judgment Creditors, , and Petitioner-
Judgment Debtor, , judgment has been issued and entered therein on the
22nd day of July, 2009, in favor of Respondents-Judgment Creditors and against Petitioner-

Judgment Debtor, , for the sum of § plus
interest from the date of October 30, 2008, and there is now actually due thereon the sum of
$

NOW, THEREFORE, WE COMMAND YOU, to make answer to the questions attached
hereto as Schedule A, in writing under oath and return the original of the questions together
with your answers to the undersigned in the prepaid addressed return envelope
accompanying this subpoena within seven days of their receipt. False swearing or failure to
comply with this subpoena is punishable as a contempt of court.

*The Author would like to thank David Pratt, Esq. for providing this Sample Post Judgment Subpoena and
Restraining Notice.
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Restraining Notice

NOW TAKE NOTICE, that pursuant to CPLR 5222(b), a copy of which is set forth below,
you are hereby forbidden to make or suffer any sale, assighment, transfer, or interference with
any property in which you have an interest, except upon direction of the sheriff or pursuant
to an order of the court, until the Judgment is satisfied or vacated:

Section 5222(b) of the Civil Practice Law and Rules

(b) Effect of restraint; prohibition of transfer; duration. A judgment debtor or obligor
served with a restraining notice is forbidden to make or suffer any sale, assignment, transfer or
interference with any property in which he or she has an interest, except as set forth in
subdivisions (h) and (i) of this section, and except upon direction of the sheriff or pursuant
to an order of the court, until the judgment or order is satistied or vacated. A restraining notice
served upon a person other than the judgment debtor or obligor is effective only if, at the
time of service, he or she owes a debt to the judgment debtor or obligor or he or she is in
the possession or custody of property in which he or she knows or has reason to believe
the judgment debtor or obligor has an interest, or if the judgment creditor or support
collection unit has stated in the notice that a specified debt is owed by the person served to the
judgment debtor or obligor or that the judgment debtor or obligor has an interest in specified
property in the possession or custody of the person served. All property in which the judgment
debtor or obligor is known or believed to have an interest then in and thereafter coming
into the possession or custody of such a person, including any specified in the notice, and
all debts of such a person, including any specified in the notice, then due and thereafter coming
due to the judgment debtor or obligor, shall be subject to the notice except as set forth in
subdivisions (h) and (i) of this section. Such a person is forbidden to make or suffer any
sale, assignment or transfer of, or any interference with, any such property, or pay over or
otherwise dispose of ay such debt, to any person other than the sheriff or the support
collection unit, except as set forth in subdivisions (h) and (i) of this section, and except
upon direction of the sheriff or pursuant to an order of the court, until the expiration of one
year after the notice is served upon him or her, or until the judgment or order is satisfied or
vacated, whichever event first occurs. A judgment creditor or support collection unit which has
specified personal property or debt in a restraining notice shall be liable to the owner of the
property or the person to whom the debt is owed, if other than the judgment debtor or
obligor, for any damages sustained by reason of the restraint. If a garnishee served with a
restraining notice withholds the payment of money belonging or owed to the judgment debtor
or obligor in an amount equal to twice the amount due on the judgment or order, the
restraining notice is not effective as to other property or money.

TAKE FUTHER NOTICE, that disobedience of this restraining notice is punishable as a
contempt of court.

Dated: New York, New York
July 23, 2009

By:

Attorneys for Respondents-Judgment Creditors
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

EXHIBIT G

Schedule A

What is your full name?

Have you ever been known by any other name?

If so, what other names have you been known by

Where do you live and with whom?

Do you occupy an apartment or house?

For how long a time have you lived in the premises you now occupy?
Do you own the premises you now occupy?

Do you own any other interest in real estate?

If so, provide a description of the real estate that you own.

Are you the owner of the household furnishings in your home?

Did you buy any of the furnishings on an installment plan?

If so, describe which furnishings you bought on an installment plan.
Are any of the furnishings covered by a security agreement?

If so, describe which furnishings are covered by a security agreement.
Are any of the furnishings insured?

If so, in whose name and in what company?

Do you own an automobile, airplane or boat?

If so, are any covered by any security agreement?

If you own and automobile, airplane or boat, was any purchased on an installment credit
plan?

Where do you keep your automobile?

Do you have any jewelry or diamonds?

If so, describe each item and give its approximate value?
Do you own any stocks, bonds or other securities?

If so, describe each security you own.
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25.
20.

27.

28.
29.
30.

31.

32.
33.
34.
35,
36.
37.
38.
39.
40.
41,
42.
43,
44,
45,
46.
47,
48,
49,

50.

EXHIBIT G

Do you receive any income from trust funds?
If so, describe such income.

Do you own a piano, electronic appliances, music systems, televisions, horses, livestock,
trucks, artwork or silverware?

If so, describe each item and give its approximate value?
Do you own any rugs or tapestries?
If so, describe each item and give its approximate value?

Do you have a library collection, collection of curios, stamps, coins, antiques or other
collectible items?

If so, describe each item and give its approximate value?

Do you receive any royalties from any publications, patents, copyrights or inventions?
If so, describe the amount of such royalties you receive.

Do you have any safe deposit boxes?

If so, give the location of each and the names of all persons having access to each box.
What is your occupation or profession?

Are you an officer, director, shareholder or member of any corporation or LLC?

If so, describe the corporation and the nature of your position.

Arc you engaged in business as an individual, partnership, corporate or LI.C form?
If engaged in business give your business address and name of your firm?

If employed give your employer's name and address?

What share or interest do you have in the firm with which you are connected?

In what capacity are you employed?

Are you employed under a written contract?

How long have you worked with your present employer?

What salary do you receive?

When is your salary payable?

Is your salary payable by check, direct deposit or cash?

Do you receive any bonus other than your salary'?
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51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74,

EXHIBIT G

Do you have an expense account?

What amount of income have you received from your trade or profession during each of
the two years immediately preceding the entry of judgment in this action?

What amount of income have you received from other sources during each of the two
years immediately preceding the entry of judgment in this action?

How do you pay for your living expenses?

What is the source of the income you use to support yourself?

Do you have a bank, checking or savings account?

If so, give the names and addresses of banks where you have accounts?
Have you closed any bank accounts since October 2008?

If so, give the name and address of the bank?

How much was on deposit at the time the account was closed?

Do you have any life, accident, health or any other kind of insurance?

If so, what are the names of the insurance companies and the numbers and amounts of
each policy?

Who are the beneficiaries of each policy?

Have the beneficiaries been changed?

If so, when?

Have you given any money or property as a gift within the last year?
If so, describe such gifts and to whom such gifts were given.

Have you sold or transferred any land, houses, condominiums or other real property to
an immediate family member within the past year?

If so, describe the property and the consideration paid by the family member.
Do you employ an accountant?

If so, provide his or her name and address.

Are you entitled to any refund for any federal, state or local taxes paid?

Do you keep records related to your income and expenses?

Does any person or entity owe you money?
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75.

76.

77.

78.

79.

80.

81.

EXHIBIT G

If so, identify the person or entity and the amount of money owed.
Do you have any judgments in your favor?

If so, describe the amount and nature of such judgments.

Do you have any other judgments against you?

If so, describe the amount and nature of such judgments.

Are you a party to any action now pending in any court?

If so, provide the details of such action.
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EXHIBIT G

Certification Pursuant to CPLR Rule 5224

I HEREBY CERTIFY THAT THIS INFORMATION SUBPOENA COMPLIES WITH RULE
5224 OF THE CIVIL PRACTICE LAW AND RULES AND THAT I HAVE A REASONABLE
BELIEF THAT THE PARTY RECEIVING THIS SUBPOENA HAS IN THEIR POSSESSION
INFORMATION ABOUT THE DEBTOR THAT WILL ASSIST THE CREDITOR IN
COLLECTING THE JUDGMENT.

Dated: New York, New York
July 23, 2009

Attorneys for Respondents-Judgment Creditors
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EXHIBIT G

NOTICE TO JUDGMENT DEBTOR OR OBLIGOR

Money or property belonging to you may have been taken or held in order to satisfy a
judgment or order which has been entered against you. Read this carefully.

YOU MAY BE ABLE TO GET YOUR MONEY BACK

State and federal laws prevent certain money or property from being taken to satisty
judgments or orders. Such money or property is said to be "exempt". The following is a partial
list of money which may be exempt:

1. Supplemental security income, (SSI);

2. Social security;

3. Public assistance (welfare);

4. Spousal support, maintenance (alimony) or child support;
5. Unemployment benefits;

0. Disability benefits;

7. Workers' compensation benefits;

8. Public or private pensions;

9. Veterans benefits;

10. Ninety percent of your wages or salary earned in the last sixty days;

11. Twenty-five hundred dollars of any bank account containing statutorily exempt

payments that were deposited electronically or by direct deposit within the last forty-five
days, including, but not limited to, your social security, supplemental security income, veterans
benefits, public assistance, workers' compensation, unemployment insurance, public ot private
pensions, railroad retirement benefits, black lung benefits, or child support payments;

12. Railroad retirement; and

13. Black lung benefits.

If you think that any of your money that has been taken or held is exempt, you must act
promptly because the money may be applied to the judgment or order. If you claim that any
of your money that has been taken or held is exempt, you may contact the person sending
this notice.
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Also, YOU MAY CONSULT AN ATTORNEY, INCLUDING ANY FREE LEGAL
SERVICES ORGANIZATION IF YOU QUALIFY. You can also go to court without an
attorney to get your money back. Bring this notice with you when you go. You are allowed to
try to prove to a judge that your money is exempt from collection under New York civil
practice law and rules, sections fifty-two hundred twenty-two-a, fifty-two hundred thirty-nine
and fifty-two hundred forty. If you do not have a lawyer, the clerk of the court may give you forms
to help you prove your account contains exempt money that the creditor cannot collect. The law
(New York civil practice law and rules, article four and sections fifty-two hundred thirty-nine
and fifty-two hundred forty) provides a procedure for determination of a claim to an exemption.
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EXHIBIT H

Feature: Asset Protection

By Barry A. Nelson

Florida Surprise

Recent cases help keep the state’s status as a haven—

despite the 2005 Bankruptcy Act

o stop individuals who are on the verge of fil-

I ing for bankruptcy from moving their wealth

to states with laws that might better help them
keep their assets, the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (the 2005 Bankruptcy
Act) created two holding period requirements. To qual-
ify for a state’s homestead exemption with property
worth more than $125,000, an individual must own
that property for 1,215 days before filing for bankruptcy.
There is also a residency requirement of 730 days, pre-
bankruptcy filing, to take advantage of a state’s other
exemptions—including life insurance, annuities and
retirement plans.

Since the 2005 Bankruptcy Act was adopted three
years ago, there have been cases across the country
involving homeowners who failed to satisfy either one,
or both, of these holding periods. Yet, in six cases (five
bankruptcy cases in Florida and one U.S. Court of
Appeals for the Fifth Circuit case) decided from January
2006 through Jan. 4, 2008, homeowner debtors were able
to retain all or a portion of the value of their properties
after a bankruptcy proceeding. Indeed, recent deci-
sions are producing some surprisingly good results for
Florida homeowners who did not maintain a “Florida
homestead”:

Barry A. Nelson is a shareholder in North

Miami Beach, Fla's Nelson & Nelson,

P.A.
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« In both In re Schwarz' and In re Zolnierowicz,* signifi-
cant benefits were available to married couples who took
title to their Florida homes as tenants by the entirety just
days before a bankruptcy proceeding.

* In re Cauley’ allowed a non-resident of Florida to
exempt non-homestead Florida real property owned by
the debtor and his spouse as tenants by the entirety—
notwithstanding that Alabama law applied to determine
other assets.

+ Courts in In re Reinhard' and In re Rogers’ found
that Florida residents who, on the eve of bankruptcy,
moved from one Florida residence that was used as their
homestead, to another more expensive residence, merely
owned by the debtors for 1,215 days before the bank-
ruptey filing (but not previously used as their home-
stead), are entitled to unlimited homestead protection
for the more expensive residence.

Together, these cases provide a road map to
enhancing asset protection for Florida real estate.
Indeed, these rulings may open the door for unantici-
pated benefits for Florida residents and non-residents
who invest in marketable securities titled as tenants
by the entirety with Florida-based institutions.

Moreover, the cases seem to be providing guidance
for states with similar homestead and tenants-by-
the-entirety laws.® Just look at In re Rogers—in which
the Fifth Circuit, following Florida’s In re Reinhard, pro-
tected a Texas homestead from creditors.

Although one bankruptcy judge’s decision is not
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Feature: Asset Protection

necessarily binding on others, several rulings, such as
Schwarz and Reinhard, already have been followed.
It’s unclear whether a debtor can be assured that the
cases will withstand further scrutiny. But estate plan-
ners and transactional attorneys should be familiar
with them when recommending how assets should be
titled and in determining the benefits and drawbacks
of investing in Florida homestead or non-homestead
real property, as well as Florida bank and investment
accounts.

First, though, we need to understand how ten-
ants-by-the-entirety ownership of a Florida residence
effectively avoids the 730-day and 1,215-day pre-bank-
ruptcy filing requirements. Then we can look at how
investing in expensive Florida residential property
that could be used as a vacation home or investment
property might allow a Florida resident, and possibly
a non-resident, to declare that property as homestead
any time prior to filing for bankruptcy—so long as
the property meets two requirements: (1) it must have
been owned by the debtor for more than 1,215 days
prior to the bankruptcy filing; and (2) the debtor
must move into the property and declare it as home-
stead prior to filing for bankruptcy.

Tenants by the Entirety

In the case of In re Schwarz,” the Bankruptcy Court
for the Southern District of Florida held that the 730-
day residency requirement of the 2005 Bankruptcy
Act did not apply to property held as tenants by the
entirety for Florida domiciliaries. In Schwarz, the
debtor had not lived in Florida for the full 730-day
pre-filing period required under the act to take advan-
tage of Florida’s bankruptcy exemptions. The debtor
acknowledged that he couldn’t take advantage of the
Florida homestead exemption—but argued that the
home should be exempt from creditors in bankruptcy
because it was owned by the debtor and his wife as
tenants by the entirety.

The court determined that Bankruptcy Code
Section 522(b)(3)(B) exempts property if the debtor

had “any interest in the property immediately before
the commencement of the case” that was exempt
under applicable non-bankruptcy law. The opinion
stated that under Florida common law, tenants-by-
the-entirety property was exempt so long as (1) the
debt was not a joint debt of husband and wife; and (2)
there was no evidence of a fraudulent conveyance into
the property. Judge John Karl Olson stated, “Congress
determined to leave intact the pre-existing blanket
exemption available to debtors who own property in
tenants by the entirety form if applicable non bank-
ruptcy law would exempt that property from that pro-
cess”® Although the debtor in Schwarz occupied the
residence five days after he’d filed his bankruptcy peti-
tion, the court looked to whether the deed granting
the debtor title was executed before the bankruptcy
petition. Because it was dated five months prior to
the bankruptcy petition, the court concluded that the
debtor held property as tenants by the entirety imme-
diately prior to commencement of the case.

The court in In re Zolnierowicz’ (an Illinois debtor
moved into a Florida condominium purchased more
than 10 years before establishing domicile in Florida)
followed the holding in Schwarz. The Zolnierowicz
debtor did not satisfy the 730-day pre-bankruptcy fil-
ing holding period. Nevertheless, Judge Paul M. Glenn
in the Zolnierowicz opinion, citing Schwarz, stated,
“I conclude that Florida Real Property owned by a
Florida-domiciled debtor is exempt from administra-
tion as property of the estate regardless of when the
debtor became a Florida domiciliary if the debtor had,
immediately before the commencement of the case, an
interest in that property held as tenants by the entireties
with a spouse.”™

Based upon Schwarz and Zolnierowicz, a mar-
ried couple can acquire Florida real property as ten-
ants by the entirety and, so long as the property was
not acquired as a “fraudulent conveyance,” the home
should be protected from creditors, not as a “home-
stead,” but based upon Florida’s tenants-by-the-entirety
law as long as the home was so titled prior to filing for
bankruptcy.
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Does this tenants-by-the-entirety protection extend
in Florida to the real property of non-residents? A
Florida Bankruptcy court thinks so.

In June of 2007, the Bankruptcy Court in In re
Cauley” went a step further than Schwarzby extend-
ing tenancy-by-the-entirety protection of Florida
real property investments to non-residents of Florida
in a bankruptcy proceeding. In Cauley, a Delaware
domiciliary owned Florida real property as tenants
by the entirety and claimed that the property should
be exempt from bankruptcy claims under Bankruptcy
Code Section 522(b)(3)(B) based upon applicable non-
bankruptcy law in Florida. The opinion states: “This
court has found no authority to support that to

It seems a Florida homestead can be
upgraded from a less expensive home
to a more expensive one—so long as

the debtor owned the pricey house

1,215 days before filing for bankruptcy.

claim Florida real property as exempt as tenancy by
the entirety the person must be a Florida resident
and this court finds no such requirement exists.”"
It appears that Cauley (if followed) provides an
opportunity to sidestep the 2005 Bankruptcy Act by
allowing non-residents of Florida to take advantage
of Florida’s tenants-by-the-entirety protection for
real estate.

Intangible Assets

Recent case law also suggests that it’s possible for a
debtor to take the position that the Schwarz decision
could be extended to intangible property. Although
not a homestead case, In re Robedee" is worthy of
comment as it could provide planning opportunities

34 TRUSTS & ESTATES / trustsandestates.com

beyond homestead and real property.

In Robedee,"* a New York debtor moved to Florida
and established a tenants-by-the-entirety bank account
within 730 days of his bankruptcy petition. The
Bankruptcy Court found he’d failed to satisfy the 730-
day domicile rules; thus, New York bankruptcy exemp-
tions applied. But the court also looked at Bankruptcy
Code Section 522(b)(3)(B), which exempts property
owned as tenancy by the entirety if a debtor had any
interest immediately before the case commenced, as
long as the property is exempt under applicable non-
bankruptcy law.

The same judge that had decided Schwarz, Judge
Olson, held in Robedee that a New York debtor who
relocated to Florida, deposited funds in a Florida
tenants-by-the-entirety bank account and filed bank-
ruptcy within 730 days of moving to Florida still was
entitled to tenants-by-the-entirety protection, not-
withstanding the fact that New York does not provide
similar protection. Judge Olson held that there’s no
difference between real property and personal proper-
ty, stating, “Once the property was held in a tenancy by
the entirety in Florida by a Florida domiciliary . . . that
property was immune from execution under Florida
law and exempt under Section 522(b)(3)(B).”"” As in
Schwarz, the opinion notes that there was no fraudu-
lent conveyance under the facts.

Read in conjunction with Robedee’s assertion that
there’s no difference between real and personal prop-
erty, one could argue that Cauley also should apply to
Florida bank accounts held as tenants by the entirety by
non-residents. While it’s true that only these two cases
have so far addressed these issues and they must be read
together to reach such a conclusion, one can argue that
Florida real estate and Florida intangible accounts (for
example bank accounts, brokerage accounts and trust
accounts managed by Florida institutions and admin-
istered in Florida) held as tenants by the entirety by
Florida nonresidents should be protected in the event
of a bankruptcy proceeding.

In light of Schwarz, Cauley, and Robedee, mar-
ried couples willing to take advantage of Florida’s
tenancy-by-the-entirety protection should consider
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investments in Florida real property and possibly even
Florida bank accounts, brokerage accounts, or trust
accounts. The 730-day and 1,215-pre-filing require-
ments would be avoided—provided these couples
become Florida domiciliaries before filing bankruptcy
and other courts follow Robedee and Schwarz.

Of course, a creative argument could be made that
it would be an effective fraudulent conveyance to
establish domicile in Florida after a judgment to take
advantage of the tenancy-by-the-entirety protection
described in Robedee and Schwarz for bank accounts
and real estate owned in Florida. But this argument
could be overcome by a debtor’s claim that no transfer
took place after the debt was incurred but only domi-
cile was changed. Furthermore, based upon Cauley,
it’s possible that such accounts owned as tenants by

the entirety by non-residents of Florida also may still
be protected.

In Lieu of Homestead Protection?

Given these rulings, it’s natural to wonder whether we
should be relying solely on tenancy-by-the-entirety
protection for married couples rather than homestead
protection. The answer is, “No.” There are two traps
for owners of entirety property that are not problem-
atic for those who own homestead property: (1) Joint
debts of a husband and wife can be enforced against
tenants-by-the-entirety property; and (2) an untimely
death or a divorce results in the loss of tenants-by-the-
entirety protection.

Clearly, it’s safer for those who are married to have
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the benefits of both the Florida constitutional home-
stead protection as well as tenants-by-the-entirety
protection. So if, for example, a spouse dies, the sur-
viving spouse can be assured that her home remains
protected under the constitutional homestead exemp-
tion'® whereas the same home would no longer be
protected upon the death of a spouse if relying solely
on tenants-by-the-entirety protection (that is to say, the
home would pass by law entirely to the surviving spouse
and thereafter no longer enjoy tenants-by-the-entirety
protection).

Ace in the Hole

Recent case law suggests that Florida homestead can
be upgraded from a less expensive home to a home
also owned by the debtor but not previously used as
his homestead regardless of whether the “upgrade”
is made within the 1,215 day pre-filing period,
as long as the debtor owned (but not necessarily
occupied) such property 1,215 days prior to the
bankruptcy petition.”” In In re Reinhard, a Florida
debtor owned two Florida homes for more than
1,215 days prior to filing for bankruptcy. He moved
from the less expensive residence to the one worth
approximately $4.5 million and then designated the
more expensive property as his homestead shortly
before filing for bankruptcy. The Bankruptcy Court
stated that the 1,215 day holding period under the
2005 Bankruptcy Act was satisfied despite the fact
that he only recently declared the more expensive
home as his homestead, because the mere “designa-
tion” of homestead status is not deemed to be an
acquisition of real property. The decision in In re
Reinhard was followed in In re Rogers, where the
Fifth Circuit applied the In re Reinhard reasoning to
Texas homestead law."®

Based upon Reinhard and Rogers, it appears the
1,215 day requirement can be avoided if a person who
has two residences moves, in the event of financial dif-
ficulties, into the more expensive home and changes
the homestead status from the less expensive home to
the more expensive home. Alternatively, it also would
appear that a debtor who owns an expensive rental
property or investment home but occupies a less expen-
sive home (even if the debtor rents, but does not own
the occupied home) prior to filing the bankruptcy peti-
tion could also move into the more expensive home and
enjoy the same homestead benefits. If the less expensive
home is owned as tenants by the entirety and the debt
is only against one spouse, it would appear that the less
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expensive home would be protected from bankruptcy
claims as well.

Reinhard involved a Florida debtor moving from
one home that was homestead exempt to another that
was not. Is it possible then that Reinhard can be used to
extend the homestead protection to the real property
of a person who was not a Florida resident, but owned
the Florida home for 1,215 days? The answer is prob-
ably, “No.” At a minimum, to be able to rely on Florida
homestead exemption, residence of 730 days prior to
filing the petition is required.

But possibly under Robedee, (if followed) a person
who’s not domiciled in Florida and unable to benefit
from tenants-by-the-entirety protection (because he’s
unmarried or unwilling to use tenants by the entirety
with his spouse), may be able to reduce the 1,215-day
holding period to 730 days if a Florida residence is
acquired (more than 1,215 days before bankruptcy fil-
ing) in anticipation of a potential move to Florida. The
debtor relying on Robedee should be able to declare
a Florida homestead after living in Florida 730 days;
he would not have “acquired” the Florida residence
within 1,215 days but rather the “status” of his home
would be changed. While the law is unclear and the
debtor in Robedee was a Florida domiciliary, one who’s
considering retirement to Florida may have additional
motivation to acquire a Florida vacation home (to
start the 1,215 day holding period) that could be con-
verted into a primary residence if creditors become a
problem.

Caution

It may be too early to tell if these cases will be fol-
lowed and one certainly can argue that only aggres-
sive attorneys and their clients should rely on them
now. Still—when considering a number of options
for asset protection—it’s a good idea to take a fresh
look at investing in Florida, especially for married
non-residents. TE

Endnotes

1. Inre Schwarz, 362 BR. 532 (Bankr. S.D. Fla. 2007).

2. In re Zolnierowicz, 380 BR. 84 (Bankr. M.D. Fla 2007).

3. Inre Cauley, 374 BR. 311 (Bankr. M.D. Fla. 2007).

4. In re Reinhard, 377 B.R. 315 (Bankr. N.D. Fla 2007).

5. Inre Rogers, 2008 U.S. App. Lexis 129.

6. For a summary of state homestead laws, see Ryan Rivera, “State Homestead
Exemptions and their Effect on Federal Bankruptcy Laws,” Real Property, Pro-
bate & Trust Journal, Spring 2004, Arkansas, lowa, Kansas, Oklahoma, South
Dakota and Texas have some form of unlimited homestead exemption in
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EXHIBIT H

Feature: Asset Protection

hankruptcy proceedings. There appear to be 22 states that provide some type 15. Ibid.

of tenants-hy-the-entirety protection. For a summary of all state’s exemp- To. For a discussion on moving to Florida to exploit favorable homestead laws prior to
tions, including homestead and tenants by the entirety, seePeter Spero, Asset enactment of the 2005 Bankruptcy Act, see Barry A. Nelson and Kevin E. Packman,
Protection, Warren Gorham & Lamont, supplemented semi-annually. “Horida Homestead Traps,” 7rusts & Estates (uly 2004). For a discussion of the 2005
1. Schwarz, supranote 1. Bankruptcy Act's effect on Horida Homestead, see Barry A. Nelson, “How Does the
8. Ibid, at note 1. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 Affect Florida
9. Zolnierowicz, supranote 2. Homestead? Many Unanswered Questions,” 79 No. 10 Ala. Bar /22 (November 2005),
10. /bic. and Barry A.Nelson, “Rasmussen Court Allows Both Spouses $125,000 Exemptions and
11. Cauley, supranote 3. Protects Appreciation within 1,215 Days of Bankruptcy,” 81 #a. Bar /.43 (Jan. 2007).
12. Ibid. 17. Reinhard, supranote 4.
13. In re Robedlee, 367 B.R. 901 (Bankr. S.D. Fla. 2007). 18. Rogers, supranote 5.
14. Ibic,

Barry Nelson’s article in the May 2008 issue, “Florida Surprise,” stated that under the 2005
Bankruptcy Act to qualify for a state’s homestead exemption with property worth more than
$125,000, an individual must own that property for 1,215 days before filing for bankruptcy. The
$125,000 limitation is referred to in Bankruptcy Code Sections 522 (p) and 522 (g). Both of
those sections are subject to periodic adjustments at three-year intervals under the Bankruptcy
Code. Effective for bankruptcy cases filed on or after April 1, 2007 the amounts were adjusted to
$136,875.
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