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Jennifer D. Facarazzo 
Master of Laws in Taxation 

Jennifer E. Okcular 
Master of Laws in Taxation 

OF COUNSEL 

Richard B. Comiter 
Master of Laws in Taxation 

Board Certified Taxation 
 

MAKING FLORIDA YOUR DOMICILE 

The requisite intent of establishing a Florida domicile should be accompanied by various acts 
indicating the intent to establish Florida domicile. This may be indicated by the following; 

1. Spending more time at your Florida home than at any other home; 

2. Centering the maximum amount of business activities at your Florida home and limit 
business activities in your former domicile; 

3. Being active in schools, clubs, churches or synagogues and social organizations in the 
Florida area; 

4. Furnishing the Florida home more substantially than any other home, as well as keeping 
objects of family and sentimental value in the Florida home; 

5. Keeping the principal personal bank account in a Florida bank. 

6. Keeping the principal stock brokerage account with the Florida office of a financial 
institution. 

7. Purchase or rent a residence in Florida and move in; 

8. Executing a new Florida Will reciting the new domicile; 

9. Registering to vote and voting in Florida; 

10. Using the Florida address in all documents and records executed, such as automobile 
registration, social security records, mailing addresses, mortgages and leases; 

11. Paying all taxes from Florida including Florida intangible taxes if applicable. If  required 
to file taxes on specific income originating in your former domicile, then file as a non-
resident using your Florida address; 

12. Using the Florida address in the filing of tax returns and filing the returns in Florida 
whenever possible; 
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13. Taking advantage of local tax benefits granted to residents of Florida such as the 
homestead tax exemptions; 

14. Notifying all interested parties of a change of domicile including banks, employers, 
family, friends, your attorney, and all tax authorities in both the old and new domiciles, 
credit card companies, etc.; 

15. Holding community positions that are only open to domiciliaries; 

16. Changing your driver's license and automobile registration, whether required by local 
law or not, to Florida; 

17. Filing with the clerk of the court a Declaration of Domicile, a copy of which is attached; 

18. Notifying the post office to forward all mail to the new Florida domicile;  

19. Taking any other affirmative acts to terminate the previous domicile such as canceling 
voter's registration, changing license plates, notifying the taxing officers of your 
previous domicile, etc.; 

20. Disposing of any home in the former domicile (or non-domicile state); 

21. Revoking any declaration of domicile made in any other state; 

22. Declaring the new (or established) domicile to a United States census taker; 

23. Filing a final (so marked) resident tax return in the former domicile state (and city, if 
applicable); 

24. Obtaining non-resident license privileges (e.g., fishing license) in non-domicile states 
and resigning from, or changing to non-resident status for, clubs, churches, etc. in non-
domicile states; 

25. Changing all documents, subscriptions, passport, listings (e.g., Who's Who) etc. to 
reflect the new (or established) domicile state; 

26. Keep bills such as phone, utilities and credit cards that help prove residence within 
Florida and keep track of the days spent in and out of Florida every year;  

27. Surrender any safe deposit boxes outside of Florida and move their contents to a Florida 
safe deposit box; 

28. Obtain a doctor in Florida to act as your primary physician and have your medical 
records transferred to his or her office; 

29. Use your Florida home as your base; acknowledge that home as your primary residence 
to others and use the property as the one you leave from and return to after trips; and 

30. At least as co-counsel, consult an accountant and a lawyer in Florida. 
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DECLARATION OF DOMICILE 
 
STATE OF FLORIDA ) 
 ) SS 
COUNTY OF MIAMI-DADE ) 
 

Before me, the undersigned authority, personally appeared _________________________, who 
being by me first duly sworn, on oath, deposes and says: 

1. This is my Declaration of Domicile in the State of Florida which I am filing this day in 
conformity with Section 222.17, Florida Statutes. 

2. That I was formerly a legal resident of the City of __________________, County of 
__________________, State of ______________ and resided at ___________________________________. 

3. That I have changed my domicile to and have been a bona fide resident of the County of 
Miami-Dade, State of Florida since ______________________, 2007. 

4. That I now reside at _________________________________, Miami-Dade County, Florida. 

5. That this is to be taken as my declaration of actual legal residence and permanent domicile in 
this State and County to the exclusion of all others. 

6. That I will comply with all the requirements of a legal resident of the State of Florida. 

7. That I understand that as a legal resident of the State of Florida, I am subject to intangible 
taxes; that I must purchase Florida license plates for motor vehicles, if any, owned by me; that if I vote, I 
must vote in the precinct of my legal domicile; and that my estate will be probated in the Florida Courts. 

FURTHER AFFIANT SAYETH NOT. 
 
   

      Print Name:        

I HEREBY CERTIFY that on this day personally appeared before me, an officer duly authorized to 
administer oaths and take acknowledgements, ___________________________to me well known to be the 
person described herein and who executed this affidavit, who is personally known to me and who took an 
oath, acknowledged before me that he/she executed the same freely and voluntarily for the purpose therein 
expressed. 
 

WITNESS my hand and official seal this ____ day of _______________, 2007. 
 

  
NOTARY PUBLIC, State of Florida 
 
  
Typed, printed or stamped name of Notary 
 
  
Commission Number 

My Commission Expires: 
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Examples of Proper Planning

TIER 1
EXISTINGEXISTING

MEGA JUDGMENT

TIER 2
ACCIDENT OR NEGLIGENCE OCCURRED

EXPOSURE UNCERTAIN

TIER 3
NO EXISTING OR CONTINGENT CLAIMS

TIER 3
Oh the techniques you can use when
planning starts with a clean slate - no
existing debt or contingent claims!

Diversify Planning - Maximize:
Homestead•
Tenants by the entirety protection•
Retirement assets•
529 plans and college pre-paid funds•
Intervivos credit shelter•
Intervivos QTIP trust•

TIER 1
Existing mega judgment•
Protect debtor’s potential inheritance via •
spendthrift or discretionary trust (e.g. wills, 
life insurance, IRAs) from others.
Secure currently exempt assets such as •
tenants by the entirety to prevent asset 
enhancement upon death of non-debtor joint 
owner (e.g. death of non-debtor).
Transfer opportunities  for future profi ts.•
Consider spend down of assets of debtor •
spouse to pay family expenses, bank income 
from non-debtor spouse, at least for expens-
es relating to both spouses.

TIER 2
Causes of Potential Liability

Accident or Negligence.•
Caught in real estate freefall•
with mortgage debt.
Exposure uncertain. US Department•
of Labor Wage and Hour Division visit re: 
overtime.

Planning
Try to quantify  exposure so clients’ convey-•
ances do not result in insolvency.
Use Tier 1 planning•
Use Tier 3 planning provided no fraudulent •
conveyances and client remains solvent.
Consider obtaining an opinion from attorney •
or appraiser (e.g. bank’s appraisers) to docu-
ment projected exposure.
Value real estate to determine ratios  of •
value to debt under existing market condi-
tion. If still solvent, consider planning.

EXHIBIT F
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SAMPLE OF POST JUDGMENT SUBPOENA AND RESTRAINING NOTICE 
 
 
SUPREME COURT OF   THE  STATE  OF  NEW  YORK 
COUNTY OF NEW YORK 

Index No. 
Petitioner,                                  IAS Par 17 

v. INFORMATION 
SUBPOENA WITH 
RESTRAINING NOTICE 

Respondents. 
_________________________________________________________________________ 

THE PEOPLE OF THE STATE OF NEW YORK 

TO: ___________,  JUDGMENT DEBTOR 

GREETING: 

WHEREAS, in an action in the Supreme Court of the State of New York, County of New 
York, between Respondents-Judgment Creditors, ______________, and Petitioner-
Judgment Debtor, ___________, judgment has been issued and entered therein on the 
22nd day of July, 2009, in favor of Respondents-Judgment Creditors and against Petitioner-
Judgment Debtor, __________________________, for the sum of $___________ plus 
interest from the date of October 30, 2008, and there is now actually due thereon the sum of 
$_______________. 

NOW, THEREFORE, WE COMMAND YOU, to make answer to the questions attached 
hereto as Schedule A, in writing under oath and return the original of the questions together 
with your answers to the undersigned in the prepaid addressed return envelope 
accompanying this subpoena within seven days of their receipt. False swearing or failure to 
comply with this subpoena is punishable as a contempt of court. 

*The Author would like to thank David Pratt, Esq. for providing this Sample Post Judgment Subpoena and 
Restraining Notice. 
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Restraining Notice 

NOW TAKE NOTICE, that pursuant to CPLR 5222(b), a copy of which is set forth below, 
you are hereby forbidden to make or suffer any sale, assignment, transfer, or interference with 
any property in which you have an interest, except upon direction of the sheriff or pursuant 
to an order of the court, until the Judgment is satisfied or vacated: 

Section 5222(b) of the Civil Practice Law and Rules 

(b) Effect of restraint; prohibition of transfer; duration. A judgment debtor or obligor 
served with a restraining notice is forbidden to make or suffer any sale, assignment, transfer or 
interference with any property in which he or she has an interest, except as set forth in 
subdivisions (h) and (i) of this section, and except upon direction of the sheriff or pursuant 
to an order of the court, until the judgment or order is satisfied or vacated. A restraining notice 
served upon a person other than the judgment debtor or obligor is effective only if, at the 
time of service, he or she owes a debt to the judgment debtor or obligor or he or she is in 
the possession or custody of property in which he or she knows or has reason to believe 
the judgment debtor or obligor has an interest, or if the judgment creditor or support 
collection unit has stated in the notice that a specified debt is owed by the person served to the 
judgment debtor or obligor or that the judgment debtor or obligor has an interest in specified 
property in the possession or custody of the person served. All property in which the judgment 
debtor or obligor is known or believed to have an interest then in and thereafter coming 
into the possession or custody of such a person, including any specified in the notice, and 
all debts of such a person, including any specified in the notice, then due and thereafter coming 
due to the judgment debtor or obligor, shall be subject to the notice except as set forth in 
subdivisions (h) and (i) of this section. Such a person is forbidden to make or suffer any 
sale, assignment or transfer of, or any interference with, any such property, or pay over or 
otherwise dispose of ay such debt, to any person other than the sheriff or the support 
collection unit, except as set forth in subdivisions (h) and (i) of this section, and except 
upon direction of the sheriff or pursuant to an order of the court, until the expiration of one 
year after the notice is served upon him or her, or until the judgment or order is satisfied or 
vacated, whichever event first occurs. A judgment creditor or support collection unit which has 
specified personal property or debt in a restraining notice shall be liable to the owner of the 
property or the person to whom the debt is owed, if other than the judgment debtor or 
obligor, for any damages sustained by reason of the restraint. If a garnishee served with a 
restraining notice withholds the payment of money belonging or owed to the judgment debtor 
or obligor in an amount equal to twice the amount due on the judgment or order, the 
restraining notice is not effective as to other property or money. 

TAKE FUTHER NOTICE, that disobedience of this restraining notice is punishable as a 
contempt of court. 

Dated: New York, New York 
 July 23, 2009 

By: ______________________________________ 

Attorneys for Respondents-Judgment Creditors 
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Schedule A 
 

1. What is your full name? 

2. Have you ever been known by any other name? 

3. If so, what other names have you been known by 

4. Where do you live and with whom? 

5. Do you occupy an apartment or house? 

6. For how long a time have you lived in the premises you now occupy? 

7. Do you own the premises you now occupy? 

8. Do you own any other interest in real estate? 

9. If so, provide a description of the real estate that you own. 

10. Are you the owner of the household furnishings in your home? 

11. Did you buy any of the furnishings on an installment plan? 

12. If so, describe which furnishings you bought on an installment plan. 

13. Are any of the furnishings covered by a security agreement? 

14. If so, describe which furnishings are covered by a security agreement. 

15. Are any of the furnishings insured? 

16. If so, in whose name and in what company? 

17. Do you own an automobile, airplane or boat? 

18. If so, are any covered by any security agreement? 

19. If you own and automobile, airplane or boat, was any purchased on an installment credit 
plan? 

20. Where do you keep your automobile? 

21. Do you have any jewelry or diamonds? 

22. If so, describe each item and give its approximate value? 

23. Do you own any stocks, bonds or other securities? 

24. If so, describe each security you own. 
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25. Do you receive any income from trust funds? 

26. If so, describe such income. 

27. Do you own a piano, electronic appliances, music systems, televisions, horses, livestock, 
trucks, artwork or silverware? 

28. If so, describe each item and give its approximate value? 

29. Do you own any rugs or tapestries? 

30. If so, describe each item and give its approximate value? 

31. Do you have a library collection, collection of curios, stamps, coins, antiques or other 
collectible items? 

32. If so, describe each item and give its approximate value? 

33. Do you receive any royalties from any publications, patents, copyrights or inventions? 

34. If so, describe the amount of such royalties you receive. 

35. Do you have any safe deposit boxes? 

36. If so, give the location of each and the names of all persons having access to each box. 

37. What is your occupation or profession? 

38. Are you an officer, director, shareholder or member of any corporation or LLC? 

39. If so, describe the corporation and the nature of your position. 

40. Arc you engaged in business as an individual, partnership, corporate or LLC form? 

41. If engaged in business give your business address and name of your firm? 

42. If employed give your employer's name and address? 

43. What share or interest do you have in the firm with which you are connected? 

44. In what capacity are you employed? 

45. Are you employed under a written contract? 

46. How long have you worked with your present employer? 

47. What salary do you receive? 

48. When is your salary payable? 

49. Is your salary payable by check, direct deposit or cash? 

50. Do you receive any bonus other than your salary'? 
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51. Do you have an expense account? 

52. What amount of income have you received from your trade or profession during each of 
the two years immediately preceding the entry of judgment in this action? 

53. What amount of income have you received from other sources during each of the two 
years immediately preceding the entry of judgment in this action? 

54. How do you pay for your living expenses? 

55. What is the source of the income you use to support yourself? 

56. Do you have a bank, checking or savings account? 

57. If so, give the names and addresses of banks where you have accounts? 

58. Have you closed any bank accounts since October 2008? 

59. If so, give the name and address of the bank? 

60. How much was on deposit at the time the account was closed? 

61. Do you have any life, accident, health or any other kind of insurance? 

62. If so, what are the names of the insurance companies and the numbers and amounts of 
each policy? 

63. Who are the beneficiaries of each policy? 

64. Have the beneficiaries been changed? 

65. If so, when? 

66. Have you given any money or property as a gift within the last year? 

67. If so, describe such gifts and to whom such gifts were given. 

68. Have you sold or transferred any land, houses, condominiums or other real property to 
an immediate family member within the past year? 

69. If so, describe the property and the consideration paid by the family member. 

70. Do you employ an accountant? 

71. If so, provide his or her name and address. 

72. Are you entitled to any refund for any federal, state or local taxes paid? 

73. Do you keep records related to your income and expenses? 

74. Does any person or entity owe you money? 
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75. If so, identify the person or entity and the amount of money owed. 

76. Do you have any judgments in your favor? 

77. If so, describe the amount and nature of such judgments. 

78. Do you have any other judgments against you? 

79. If so, describe the amount and nature of such judgments. 

80. Are you a party to any action now pending in any court? 

81. If so, provide the details of such action. 
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Certification Pursuant to CPLR Rule 5224 

I HEREBY CERTIFY THAT THIS INFORMATION SUBPOENA COMPLIES WITH RULE 
5224 OF THE CIVIL PRACTICE LAW AND RULES AND THAT I HAVE A REASONABLE 
BELIEF THAT THE PARTY RECEIVING THIS SUBPOENA HAS IN THEIR POSSESSION 
INFORMATION ABOUT THE DEBTOR THAT WILL ASSIST THE CREDITOR IN 
COLLECTING THE JUDGMENT. 

Dated: New York, New York 
July 23, 2009 

By:  _______________________________ 

Attorneys for Respondents-Judgment Creditors 
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NOTICE TO JUDGMENT DEBTOR OR OBLIGOR

Money or property belonging to you may have been taken or held in order to satisfy a 
judgment or order which has been entered against you. Read this carefully. 

YOU MAY BE ABLE TO GET YOUR MONEY BACK 

State and federal laws prevent certain money or property from being taken to satisfy 
judgments or orders. Such money or property is said to be "exempt". The following is a partial 
list of money which may be exempt: 

1. Supplemental security income, (SSI); 

2. Social security; 

3. Public assistance (welfare); 

4. Spousal support, maintenance (alimony) or child support; 

5. Unemployment benefits; 

6. Disability benefits; 

7. Workers' compensation benefits; 

8. Public or private pensions; 

9. Veterans benefits; 

10. Ninety percent of your wages or salary earned in the last sixty days; 

11. Twenty-five hundred dollars of any bank account containing statutorily exempt 
payments that were deposited electronically or by direct deposit within the last forty-five 
days, including, but not limited to, your social security, supplemental security income, veterans 
benefits, public assistance, workers' compensation, unemployment insurance, public or private 
pensions, railroad retirement benefits, black lung benefits, or child support payments; 

12. Railroad retirement; and 

13. Black lung benefits. 

If you think that any of your money that has been taken or held is exempt, you must act 
promptly because the money may be applied to the judgment or order. If you claim that any 
of your money that has been taken or held is exempt, you may contact the person sending 
this notice. 
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Also, YOU MAY CONSULT AN ATTORNEY, INCLUDING ANY FREE LEGAL 
SERVICES ORGANIZATION IF YOU QUALIFY. You can also go to court without an 
attorney to get your money back. Bring this notice with you when you go. You are allowed to 
try to prove to a judge that your money is exempt from collection under New York civil 
practice law and rules, sections fifty-two hundred twenty-two-a, fifty-two hundred thirty-nine 
and fifty-two hundred forty. If you do not have a lawyer, the clerk of the court may give you forms 
to help you prove your account contains exempt money that the creditor cannot collect. The law 
(New York civil practice law and rules, article four and sections fifty-two hundred thirty-nine 
and fifty-two hundred forty) provides a procedure for determination of a claim to an exemption. 
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o stop individuals who are on the verge of fil-
ing for bankruptcy from moving their wealth 
to states with laws that might better help them 

keep their assets, the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 (the 2005 Bankruptcy 
Act) created two holding period requirements. To qual-
ify for a state’s homestead exemption with property 
worth more than $125,000, an individual must own 
that property for 1,215 days before filing for bankruptcy. 
There is also a residency requirement of 730 days, pre-
bankruptcy filing, to take advantage of a state’s other 
exemptions—including life insurance, annuities and 
retirement plans. 

Since the 2005 Bankruptcy Act was adopted three 
years ago, there have been cases across the country 
involving homeowners who failed to satisfy either one, 
or both, of these holding periods. Yet, in six cases (five 
bankruptcy cases in Florida and one U.S. Court of 
Appeals for the Fifth Circuit case) decided from January 
2006 through Jan. 4, 2008, homeowner debtors were able 
to retain all or a portion of the value of their properties 
after a bankruptcy proceeding. Indeed, recent deci-
sions are producing some surprisingly good results for 
Florida homeowners who did not maintain a “Florida 
homestead”: 

• In both In re Schwarz1 and In re Zolnierowicz,2 signifi-
cant benefits were available to married couples who took 
title to their Florida homes as tenants by the entirety just 
days before a bankruptcy proceeding. 

• In re Cauley3 allowed a non-resident of Florida to 
exempt non-homestead Florida real property owned by 
the debtor and his spouse as tenants by the entirety—
notwithstanding that Alabama law applied to determine 
other assets. 

• Courts in In re Reinhard4 and In re Rogers5 found 
that Florida residents who, on the eve of bankruptcy, 
moved from one Florida residence that was used as their 
homestead, to another more expensive residence, merely 
owned by the debtors for 1,215 days before the bank-
ruptcy filing (but not previously used as their home-
stead), are entitled to unlimited homestead protection 
for the more expensive residence. 

Together, these cases provide a road map to 
enhancing asset protection for Florida real estate. 
Indeed, these rulings may open the door for unantici-
pated benefits for Florida residents and non-residents 
who invest in marketable securities titled as tenants 
by the entirety with Florida-based institutions. 

Moreover, the cases seem to be providing guidance 
for states with similar homestead and tenants-by-
the-entirety laws.6 Just look at In re Rogers—in which 
the Fifth Circuit, following Florida’s In re Reinhard, pro-
tected a Texas homestead from creditors. 

Although one bankruptcy judge’s decision is not 
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had “any interest in the property immediately before 
the commencement of the case” that was exempt 
under applicable non-bankruptcy law. The opinion 
stated that under Florida common law, tenants-by-
the-entirety property was exempt so long as (1) the 
debt was not a joint debt of husband and wife; and (2) 
there was no evidence of a fraudulent conveyance into 
the property. Judge John Karl Olson stated, “Congress 
determined to leave intact the pre-existing blanket 
exemption available to debtors who own property in 
tenants by the entirety form if applicable non bank-
ruptcy law would exempt that property from that pro-
cess.”8 Although the debtor in Schwarz occupied the 
residence five days after he’d filed his bankruptcy peti-
tion, the court looked to whether the deed granting 
the debtor title was executed before the bankruptcy 
petition. Because it was dated five months prior to 
the bankruptcy petition, the court concluded that the 
debtor held property as tenants by the entirety imme-
diately prior to commencement of the case. 

The court in In re Zolnierowicz9 (an Illinois debtor 
moved into a Florida condominium purchased more 
than 10 years before establishing domicile in Florida) 
followed the holding in Schwarz. The Zolnierowicz 
debtor did not satisfy the 730-day pre-bankruptcy fil-
ing holding period. Nevertheless, Judge Paul M. Glenn 
in the Zolnierowicz opinion, citing Schwarz, stated, 
“I conclude that Florida Real Property owned by a 
Florida-domiciled debtor is exempt from administra-
tion as property of the estate regardless of when the 
debtor became a Florida domiciliary if the debtor had, 
immediately before the commencement of the case, an 
interest in that property held as tenants by the entireties 
with a spouse.”10 

Based upon Schwarz and Zolnierowicz, a mar-
ried couple can acquire Florida real property as ten-
ants by the entirety and, so long as the property was 
not acquired as a “fraudulent conveyance,” the home 
should be protected from creditors, not as a “home-
stead,” but based upon Florida’s tenants-by-the-entirety 
law as long as the home was so titled prior to filing for 
bankruptcy. 

necessarily binding on others, several rulings, such as 
Schwarz and Reinhard, already have been followed. 
It’s unclear whether a debtor can be assured that the 
cases will withstand further scrutiny. But estate plan-
ners and transactional attorneys should be familiar 
with them when recommending how assets should be 
titled and in determining the benefits and drawbacks 
of investing in Florida homestead or non-homestead 
real property, as well as Florida bank and investment 
accounts. 

First, though, we need to understand how ten-
ants-by-the-entirety ownership of a Florida residence 
effectively avoids the 730-day and 1,215-day pre-bank-
ruptcy filing requirements. Then we can look at how 
investing in expensive Florida residential property 
that could be used as a vacation home or investment 
property might allow a Florida resident, and possibly 
a non-resident, to declare that property as homestead 
any time prior to filing for bankruptcy—so long as 
the property meets two requirements: (1) it must have 
been owned by the debtor for more than 1,215 days 
prior to the bankruptcy filing; and (2) the debtor 
must move into the property and declare it as home-
stead prior to filing for bankruptcy. 

In the case of In re Schwarz,7 the Bankruptcy Court 
for the Southern District of Florida held that the 730-
day residency requirement of the 2005 Bankruptcy 
Act did not apply to property held as tenants by the 
entirety for Florida domiciliaries. In Schwarz, the 
debtor had not lived in Florida for the full 730-day 
pre-filing period required under the act to take advan-
tage of Florida’s bankruptcy exemptions. The debtor 
acknowledged that he couldn’t take advantage of the 
Florida homestead exemption—but argued that the 
home should be exempt from creditors in bankruptcy 
because it was owned by the debtor and his wife as 
tenants by the entirety.

The court determined that Bankruptcy Code 
Section 522(b)(3)(B) exempts property if the debtor 
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Does this tenants-by-the-entirety protection extend 
in Florida to the real property of non-residents? A 
Florida Bankruptcy court thinks so. 

In June of 2007, the Bankruptcy Court in In re 
Cauley11  went a step further than Schwarz by extend-
ing tenancy-by-the-entirety protection of Florida 
real property investments to non-residents of Florida 
in a bankruptcy proceeding. In Cauley, a Delaware 
domiciliary owned Florida real property as tenants 
by the entirety and claimed that the property should 
be exempt from bankruptcy claims under Bankruptcy 
Code Section 522(b)(3)(B) based upon applicable non-
bankruptcy law in Florida. The opinion states: “This 
court has found no authority to support that to 

claim Florida real property as exempt as tenancy by 
the entirety the person must be a Florida resident 
and this court finds no such requirement exists.”12 
It appears that Cauley (if followed) provides an 
opportunity to sidestep the 2005 Bankruptcy Act by 
allowing non-residents of Florida to take advantage 
of Florida’s tenants-by-the-entirety protection for 
real estate. 

Recent case law also suggests that it’s possible for a 
debtor to take the position that the Schwarz decision 
could be extended to intangible property. Although 
not a homestead case, In re Robedee13 is worthy of 
comment as it could provide planning opportunities 

beyond homestead and real property. 
In Robedee,14 a New York debtor moved to Florida 

and established a tenants-by-the-entirety bank account 
within 730 days of his bankruptcy petition. The 
Bankruptcy Court found he’d failed to satisfy the 730-
day domicile rules; thus, New York bankruptcy exemp-
tions applied. But the court also looked at Bankruptcy 
Code Section 522(b)(3)(B), which exempts property 
owned as tenancy by the entirety if a debtor had any 
interest immediately before the case commenced, as 
long as the property is exempt under applicable non-
bankruptcy law. 

The same judge that had decided Schwarz, Judge 
Olson, held in Robedee that a New York debtor who 
relocated to Florida, deposited funds in a Florida 
tenants-by-the-entirety bank account and filed bank-
ruptcy within 730 days of moving to Florida still was 
entitled to tenants-by-the-entirety protection, not-
withstanding the fact that New York does not provide 
similar protection. Judge Olson held that there’s no 
difference between real property and personal proper-
ty, stating, “Once the property was held in a tenancy by 
the entirety in Florida by a Florida domiciliary . . . that 
property was immune from execution under Florida 
law and exempt under Section 522(b)(3)(B).”15 As in 
Schwarz, the opinion notes that there was no fraudu-
lent conveyance under the facts.

Read in conjunction with Robedee’s assertion that 
there’s no difference between real and personal prop-
erty, one could argue that Cauley also should apply to 
Florida bank accounts held as tenants by the entirety by 
non-residents. While it’s true that only these two cases 
have so far addressed these issues and they must be read 
together to reach such a conclusion, one can argue that 
Florida real estate and Florida intangible accounts (for 
example bank accounts, brokerage accounts and trust 
accounts managed by Florida institutions and admin-
istered in Florida) held as tenants by the entirety by 
Florida nonresidents should be protected in the event 
of a bankruptcy proceeding.

In light of Schwarz, Cauley, and Robedee, mar-
ried couples willing to take advantage of Florida’s 
tenancy-by-the-entirety protection should consider 

 

EXHIBIT H

PAGE 182



investments in Florida real property and possibly even 
Florida bank accounts, brokerage accounts, or trust 
accounts. The 730-day and 1,215-pre-filing require-
ments would be avoided—provided these couples 
become Florida domiciliaries before filing bankruptcy 
and other courts follow Robedee and Schwarz. 

Of course, a creative argument could be made that 
it would be an effective fraudulent conveyance to 
establish domicile in Florida after a judgment to take 
advantage of the tenancy-by-the-entirety protection 
described in Robedee and Schwarz for bank accounts 
and real estate owned in Florida. But this argument 
could be overcome by a debtor’s claim that no transfer 
took place after the debt was incurred but only domi-
cile was changed. Furthermore, based upon Cauley, 
it’s possible that such accounts owned as tenants by 

the entirety by non-residents of Florida also may still 
be protected.

Given these rulings, it’s natural to wonder whether we 
should be relying solely on tenancy-by-the-entirety 
protection for married couples rather than homestead 
protection. The answer is, “No.” There are two traps 
for owners of entirety property that are not problem-
atic for those who own homestead property: (1) Joint 
debts of a husband and wife can be enforced against 
tenants-by-the-entirety property; and (2) an untimely 
death or a divorce results in the loss of tenants-by-the-
entirety protection. 

Clearly, it’s safer for those who are married to have 
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the benefits of both the Florida constitutional home-
stead protection as well as tenants-by-the-entirety 
protection. So if, for example, a spouse dies, the sur-
viving spouse can be assured that her home remains 
protected under the constitutional homestead exemp-
tion16 whereas the same home would no longer be 
protected upon the death of a spouse if relying solely 
on tenants-by-the-entirety protection (that is to say, the 
home would pass by law entirely to the surviving spouse 
and thereafter no longer enjoy tenants-by-the-entirety 
protection).

Recent case law suggests that Florida homestead can 
be upgraded from a less expensive home to a home 
also owned by the debtor but not previously used as 
his homestead regardless of whether the “upgrade” 
is made within the 1,215 day pre-filing period, 
as long as the debtor owned (but not necessarily 
occupied) such property 1,215 days prior to the 
bankruptcy petition.17 In In re Reinhard, a Florida 
debtor owned two Florida homes for more than 
1,215 days prior to filing for bankruptcy. He moved 
from the less expensive residence to the one worth 
approximately $4.5 million and then designated the 
more expensive property as his homestead shortly 
before filing for bankruptcy. The Bankruptcy Court 
stated that the 1,215 day holding period under the 
2005 Bankruptcy Act was satisfied despite the fact 
that he only recently declared the more expensive 
home as his homestead, because the mere “designa-
tion” of homestead status is not deemed to be an 
acquisition of real property. The decision in In re 
Reinhard was followed in In re Rogers, where the 
Fifth Circuit applied the In re Reinhard reasoning to 
Texas homestead law.18  

Based upon Reinhard and Rogers, it appears the 
1,215 day requirement can be avoided if a person who 
has two residences moves, in the event of financial dif-
ficulties, into the more expensive home and changes 
the homestead status from the less expensive home to 
the more expensive home. Alternatively, it also would 
appear that a debtor who owns an expensive rental 
property or investment home but occupies a less expen-
sive home (even if the debtor rents, but does not own 
the occupied home) prior to filing the bankruptcy peti-
tion could also move into the more expensive home and 
enjoy the same homestead benefits. If the less expensive 
home is owned as tenants by the entirety and the debt 
is only against one spouse, it would appear that the less 

expensive home would be protected from bankruptcy 
claims as well. 

Reinhard involved a Florida debtor moving from 
one home that was homestead exempt to another that 
was not. Is it possible then that Reinhard can be used to 
extend the homestead protection to the real property 
of a person who was not a Florida resident, but owned 
the Florida home for 1,215 days? The answer is prob-
ably, “No.” At a minimum, to be able to rely on Florida 
homestead exemption, residence of 730 days prior to 
filing the petition is required. 

But possibly under Robedee, (if followed) a person 
who’s not domiciled in Florida and unable to benefit 
from tenants-by-the-entirety protection (because he’s 
unmarried or unwilling to use tenants by the entirety 
with his spouse), may be able to reduce the 1,215-day 
holding period to 730 days if a Florida residence is 
acquired (more than 1,215 days before bankruptcy fil-
ing) in anticipation of a potential move to Florida. The 
debtor relying on Robedee should be able to declare 
a Florida homestead after living in Florida 730 days; 
he would not have “acquired” the Florida residence 
within 1,215 days but rather the “status” of his home 
would be changed. While the law is unclear and the 
debtor in Robedee was a Florida domiciliary, one who’s 
considering retirement to Florida may have additional 
motivation to acquire a Florida vacation home (to 
start the 1,215 day holding period) that could be con-
verted into a primary residence if creditors become a 
problem.

It may be too early to tell if these cases will be fol-
lowed and one certainly can argue that only aggres-
sive attorneys and their clients should rely on them 
now. Still—when considering a number of options 
for asset protection—it’s a good idea to take a fresh 
look at investing in Florida, especially for married 
non-residents.
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Crawford Care Management has the expertise and resources needed to
coordinate your clients’ care while protecting their assets. Our care man-
agers are experienced healthcare professionals with the insight needed to deter-
mine the quality care your clients need and deserve. 

There’s a Crawford care manager nearby who can help you identify the
appropriate home-care assistance, skilled nursing facilities, specialized care
physicians, and other resources within your clients’ community.

Crawford Care Management provides:

• Comprehensive On-Site Assessments
• Assistance with Long Term Care Planning and Prevention
• Complete Coordination and Supervision of All Services

For more information, or to locate the nearest Crawford Care Manager, 
call us today at 800.352.7359 or

visit us online at www.crawfordcaremanagement.com.

Crawford Care Management
Care Management Consultation For Your Clients
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